1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53

June 29, 2016

Talbot County Planning Commission
Final Decision Summary

Wednesday, April 6, 2016 at 9:00 a.m.
Bradley Meeting Room

11 N. Washington Street, Easton, Maryland

Attendance:
Commission Members: 18 Staff:
19
William Boicourt, Chairman 20 Jeremy Rothwell, Planner I
John N. Fischer, Jr., Vice Chairman 21 Martin Sokolich, Senior Planner
Michael Sullivan 22 Carole Sellman, Recording Secretary
Paul Spies 23
Phillip “Chip” Councell 24
25

1. Call to Order—Commissioner Boicourt called the meeting to order at 9:00 a.m.

2. Decision Summary Review—March 2, 2016—The Commission noted the following
corrections to the draft decision summary:

a. Line 73, correct to read: “not directed at the real estate agent, it was directed at the
applicant as he should have known.”

b. Line 85, correct to read: “Commissioner Sullivan stated the issue was still that he
was referring to land use issues which is in the purview of land use staff.”

c. Line 88, corrected to read: “When the Commission has issues that they are not
sure of they rely on staff to look it up.”

d. Line 97, correct to read: correct word from “brought” to “bought”.

e. Line 174, correct to read: “raising the house and adjusting the pitch of the roof.”

f. Line 194, insert flooding so that it reads: “Commissioner Fischer asked if there
were any flooding problems in the last ten days.”

g. Line 240, correct to read: “In 1993, when the applicants first signed the lease with
Mr. Taylor, who owned this property, they obtained a special exception from the
Board of Appeals to establish flammable liquid and wholesale storage.

h. Line 293, correct to read: “Mr. Patrick stated the need to go green has been a
Sharp push.”

i. Line 295, Capitalize DART.

j.  Line 307, correct to read: Commissioner Fischer asked if this site is similar to
other Sharp Energy sites in Pennsylvania and Virginia.

k. Line 315, replace question mark with a period.

I.  Line 441, corrected to read: “Commissioner Fischer stated we need to move on
from there to the County Code.”

m. Line 472, correct to read: “Commissioner Sullivan stated, along the lines of cell
towers, that looking into the future everyone wants the service but nobody wants
the towers.
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Line 474, remove very so that it reads: “This is not particularly new but it has
environmental considerations long term as far as this plan is concerned.”

Line 475-476, correct to read: “He stated that we have to think very carefully
about not putting ourselves in the box that we have created with the cell phone
towers where we want the service but not the cell phone towers.”

Line 520, remove mix so that it reads: “Commissioner Sullivan stated the ability
to move the vegetation back and make it a little high would alleviate a lot of the
issue here.”

Line 540, correct to read: “Commissioner Fischer voted to deny the application.”
Line 564, correct to read: “Commissioner Fischer voted to deny the application.”
Line 772, insert: “Commissioner Fischer stated that he too appreciates the value
in preserving water views but there also is virtue in grand avenues of trees such as
those that grace the entrance to this farm and many others in the County.”

Commissioner Councell moved to approve the draft Planning Commission
Decision Summary for March 2, 2016, as amended; Commissioner Fischer
seconded the motion. The motion carried unanimously.

3. Old Business—None.

4. New Business

a. Edwin F. Hale, Sr. #51066—26035 Marengo Road, Easton, MD 21601 (map 24,

grid 8, parcel 6, zoned Rural Conservation/Western Rural Conservation), Sean
Callahan, Lane Engineering, LLC, Agent.

Mr. Rothwell presented the Staff Report for a single lot subdivision and major
revision plat for preliminary approval. This is a one hundred sixty acre farm down
Marengo Road. Mr. Hale constructed a main dwelling near the road and a
driveway down to the water. In 2002 Mr. Hale recorded a single lot subdivision.
He kept the farmhouse and converted one of the existing barns to a guest house.
There are currently no provisions for farm employee dwellings in the critical area.
The applicant constructed an eight acre lot around the old farmstead to keep the
two existing buildings with the large house. He was required to provide twelve
acres under a reservation of development rights agreement. The reason this is
coming before the Commission is that any time an applicant proposes to relocate
a reservation of development rights area it must come before the Planning
Commission.

The applicant proposes to create a pipe stem lot off the private road, down the
edge of the property line. There is an existing farm road that would be upgraded
to a driveway. The building pad is less than two acres in size. The 1.1 acre of
reserved land area would be moved to be within both the floodplain and the two
hundred foot Shoreline Development Buffer. As part of the single lot subdivision
the applicant is required to put in approximately fourteen acres of reserved land.
This will be protected by a reserved land agreement.
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Staff recommends approval of this project. There is one outstanding issue,
sometime in the early 2000s a stone paved walkways approximately seven foot
one inch wide was put in along with brick raised planters. Applicant had his
father’s cremated remains buried in one of the planters. In order to record the final
plat applicant would have to obtain a text amendment and/or a variance before
final approval.

Staff recommendations include:

1. Address the March 17, 2016 Technical Advisory Committee comments from
the Department of Planning and Zoning, Department of Public Works,
Environmental Health Department, Talbot Soil Conservation District, and the
Environmental Planner prior to final plat submittal.

Sean Callahan, Lane Engineering, agent for the applicant, appeared before the
Commission on behalf of the client. He stated there was a discussion with the
Commission in August of last year about walkways in the buffer. It is time to
formalize things somewhat on this matter. For example, Kent County allows a
driveway down to waterways. In 2008 when the Critical Area Buffer Laws were
modified the Maryland Homebuilders Association was the only group involved in
the law. Maryland Homebuilders lobby was present when the language was
crafted and the state law allows a wall in the buffer. It says that the wall is not to
be considered lot coverage. It also allows a walkway in the buffer, an impervious
walkway. That was done because of the ambiguity in the law that the Maryland
Homebuilders Association saw, especially on the western shore. Everybody has a
house, everybody has a pier, everybody wants to get access to their pier without
getting their feet wet. In 2008 when the Critical Area law got more teeth
Maryland Homebuilders recognized this problems and they formalized some
regulations in the state law. The Planning Commission hearing these different
pieces last year agreed to take it under advisement. The County staff has been
working toward some language in the proposed zoning text which will be
formalized in the next year or two. He does not know what the applicant’s
position may be, he may want to come forward with his own text amendment.
They may have to get to final.

Mr. Rothwell stated there is one other outstanding issue from sketch, the lot size
waiver. The portion of the pipe stem within the critical area was just over five
acres. If the Commission is comfortable with the lot configuration we can move
forward with the lot size waiver at a future date.

Commission Boicourt stated he would like Mr. Callahan to convey to his client on
a separate issue that not everyone on the Commission is happy about the Round
Uping of the ditches on Marengo Road. It is unsightly, it is not environmental and
it tends to undermine the Road service. This does not have a bearing on this case.
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b.

Commissioner Boicourt asked for public comment.

Commissioner Councell asked Mr. Rothwell if he said he preferred the 1.1 area of
the relocated reservation of development rights be placed in the floodplain? Mr.
Rothwell stated since Ms. Verdery has taken over as Planning Officer that is the
guidance he has been given, the one hundred, two hundred foot areas of the
floodplain that are environmentally sensitive. Commissioner Councell said those
areas are unbuildable anyway why couldn’t it be put in agricultural land. Mr.
Rothwell stated that is a discussion that should be taken up with Ms. Verdery.
There are some instances, Administrative Variance and Variance where things are
put in the buffer. When you go through our Code for the reserve land areas and
reservation of development rights areas there is no guidance for where they
should be going. That is one of the things we want to shed a light on. We will be
discussing that soon.

One of the other issues related to this project is not allowing farm dwellings in the
critical area is something that can be addressed. In Kent County farm dwellings in
the critical area are permitted but you have to use a development right. This single
lot subdivision in the middle of a farm field makes it difficult. This new pipe stem
has to cut through the side of a farm field almost for no reason.

Commissioner Spies moved to approve the Preliminary Major Revision Plat
for Edwin F. Hale, Sr., 26035 Marengo Road, Easton, Maryland 21601, with
all staff conditions being complied with, Commissioner Sullivan seconded the
motion. The motion carried unanimously.

Annual Report on County Growth and Development

Mr. Sokolich presented the Annual Growth and Development Report. The format
the state requires on this report has changed this year, the map tells the story. This
essentially accounts for the development activity throughout the County. The past
few years we were in the single digits for new development, this year we tripled
that number. Development is scattered throughout the County. Since our County
priority funding area is relatively small most of the development that takes place
in the County is usually outside of our priority funding areas. When the state
looks at how the County is performing the state takes the municipal report like
this. We get points for keeping up with the growth aspect.

Commissioner Boicourt felt the map was very helpful. Commissioner Sullivan
asked if there was a chance to get Easton and the other town maps. Mr. Sokolich
stated he could check into that information. Commissioner Fischer asked about
the date on item 4 and which date is necessary. Mr. Sokolich stated he is seeking
guidance from the state and others to development the answer for this item.

There was a discussion regarding the capacity analysis. As an example the Town
of Trappe was used as an example where there was supposed to be excess on the
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existing sewage treatment plant. This would allow the building of a large number
of new homes.

Mr. Rothwell stated that even if a subdivision has been approved, because of the
changes in the stormwater regulations, if the roads have not been platted these
subdivisions have to meet the new stormwater regulations. Unless there is a
strong market for growth and activity this can be a deal killer. Because everything
has to be retained on site this is a game changer. In some cases the subdivisions
have to be entirely re-platted.

Mr. Sokolich stated the other thing not mentioned in the Report is the guidance in
the Comprehensive Plan for demographic projections. Through 2030 we are at
one percent per year. This speaks to the demand question, why go to the expense
if there is no demand.

Commissioner Fischer suggested removing the words “upon completion” from
item 4. On item 5 he suggested corrected “Where” to “Were”.

Commissioner Boicourt stated the Commission would be interested in seeing
these reports for the Towns if it were possible to get copies. Mr. Sokolich stated
they were most likely preparing them also and he would attempt to contact them
and see if they would share copies.

Commissioner Boicourt asked for public comments; none were made.
Commissioner Sullivan recommended that the County Council approve the
Annual Report on County Growth to the Maryland Department of Planning,

Commissioner Spies seconded the motion. The motion carried unanimously.

Floodplain Management Ordinance update

Mr. Sokolich stated this amendment is to be in place when the maps are adopted,
July 20™. The Council will be introducing this text amendment in April. They will
be holding a hearing in May. If the Commission wants to review these further and
make a recommendation later that will not be a problem.

Most of the recommendations came from Federal Emergency Management
Agency (FEMA), the way the flood zones are labeled, changes in wording and
definitions for some items.

Section 70-12.B and 70-14.D., are local language changes. We found lately a
couple of other counties have done the same thing, and we had brought this
information to the Planning Commission’s attention previously. Some of the
engineering firms have shown that with greater accuracy on the lidar data we find
that the flood zone that we have now and the proposed July 20 flood zone, the
actual flood elevation could be somewhere in between. You could put property
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owners at risk for not being eligible for insurance or not building to a prudent
standard, if you just went by the flood maps entirely. The amendments are for
new subdivisions to take place, when the engineer is out on the site anyway, to
require a certified topography under section 70-14.D. A certified field topography
survey is “recommended” for all new development and substantial alterations.

Commissioner Sullivan asked about 70-16.D. Mr. Sokolich stated this was an area
that the Code had to be more detailed.

Commissioner Boicourt stated he would be curious how the licensed professionals
worked with lidar, especially with vegetation.

Commissioner Fischer stated that he is comfortable with the changes.
Commissioner Boicourt stated Mr. Sokolich had pointed out the changes and he
was comfortable.

Commissioner Boicourt asked for public comments; none were made.
Commissioner Spies moved to approve the update of the Floodplain

Management Ordinance, as recommended by staff; Commissioner Fischer
seconded the motion. The motion carried unanimously.

5. Discussions Items
a. Mr. Sokolich stated that yesterday we received notification that the Town of

Easton would be annexing parcels on St. Michaels Road. There will be a hearing
with the Town Council on April 18" at 7:15 p.m. They propose to zone this as
commercial. Our question is how will this work with the five year hold. Is this
similar enough that we can waive the five year hold or can we do that. This will
come up in next month’s meeting.

Commissioner Fischer stated that the Commission has discussed the potential
activity of solar arrays in the County on several occasions. He asked if anything is
being done. Mr. Rothwell stated the current game plan is to wait until the
Comprehensive Plan is done. Ms. Verdery does not want to do piecemeal changes
to the County Code when we will be advertising for an Request for Proposal
(RFP) to have a consultant do a complete rewrite of the County Code in the next
few months.

Commissioner Boicourt stated it would be helpful to do some preliminary work;
find out what some other counties are doing. Mr. Rothwell stated Caroline County
has some fairly decent standards as far as giving direction to property owners as
far as minimizing their effect on agricultural land. We have had 4-5 pre-apps that
have not come to the PC yet. All have been in the 10-15 acre range. The guidance
he has been giving is putting at the fringe of fields to the greatest extent possible.
We have not had to deal with any 100+ acre projects which is out of character and
scale for Talbot County. Somerset is doing a 200 acre solar panel field. Kent
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County Planning Commission gave preliminary approval for a 120 acre field.
Queen Anne has a very large one across the County line on Route 404.
Commissioner Boicourt stated in his opinion taking away ten acres of working
farmland is not what we want.

Commissioner Spies questioned if you put in a solar array does the land maintain
its preferential agricultural use assessment for property tax purposes. Mr.
Rothwell stated that he was not able to contact the State Department of
Assessments and Taxation to answer this question. Commissioner Sullivan stated
if someone is doing a 100 acre solar array it has to be commercial use.

Commissioner Boicourt was not clear about the Public Service Commission. Mr.
Rothwell stated that to his knowledge, utility-scale solar projects with a
generation capacity greater than 70 megawatts are regulated by the Maryland
Public Service Commission (PSC). He stated that in these cases, the County has
an opportunity to comment and make recommendations to the Public Service
Commission, but explained that the PSC has the final authority to approve these
utility-scale solar projects. The PSC can thus, in certain instances, ‘preempt’ the
County’s land use authority if it rules that the solar project, classified as a power
plant, is in the best interests of the State as a whole. Commissioner Boicourt
requested that this should be explicitly stated in the minutes. Commissioner
Fischer asked if the Planning Commission has any control over the establishment
of a plant. Mr. Rothwell stated the Planning Commission and County Council can
send a resolution to the Public Service Commission recommending against the
proposed project but that it does not have a binding effect.

Mr. Sokolich stated that Maryland Agricultural Land Preservation Foundation
(MALPF) looks at it a completely different way for properties that are under
easement. They look at on-site use versus what is billed back into the grid. If you
have utility records that show what on farm use is over a period of time you can’t
build a system to generate more than 25% more than what the farm use is. Their
point of view is - what is necessary for the use of the property as opposed to a
commercial/industrial use.

Mr. Rothwell stated the State Farm Bureau put it in their legislative agenda that
they are against commercial solar facilities. Commissioner Councell stated his
concern is, and he understands why we don’t want to do piecemeal zoning, but
this is a real threat right now. We may take up to a year to adopt a Zoning
Ordinance off of the Comprehensive Plan. What can be done? He is not against a
solar array that meets the needs of that property. Commissioner Councell stated
his personal opinion is he would rather see them located or tied closely to the
farm stem so that they don’t stand out. But he is really, really concerned about the
activity he knows is out there for large scale solar activity in the County.

Mr. Rothwell stated there was a lot of interest in the Allen Harim plant and he
received a number of calls on that site.
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Commissioner Spies stated precedent is a hard thing to overcome. Commissioner
Councell asked if it is possible to recommend to the County Council that we place
a moratorium on solar arrays that exceed the needs of that parcel. Mr. Rothwell
stated exceeding the needs of a parcel gets really tricky, he recommended a
projected generation.

Commissioner Councell stated the Land Preservation Board is pretty realistic with
what is agricultural and what is commercial and we should look at that language.
Commissioner Sullivan suggested we need to know what type of uses produce
what type of facilities, on-site usage. Mr. Rothwell stated the way electricity is
regulated is a thirteen state compact, electricity goes into a grid which stretches
from Illinois to Connecticut. Commissioner Spies stated his fear is that there will
be a number of acres interested for short time but once you put in a solar array
you don’t rotate it back to agriculture. This is a very short sighted fix.

Commissioner Sullivan stated there seems to be a consensus this is something we
are all worried about, we need to start doing something now. Commissioner
Boicourt stated it is worth mentioning the M-word. He understands no County
Council is happy with a moratorium. On the other hand he believes it is important
enough to give us time to develop a rational ordinance for this. Commissioner
Councell stated as a second thought, that is where we need to meet as quickly as
we can, does it have any teeth for this Commission to take a vote formal vote that
it is our opinion that large scale solar arrays are not typical of a not consistent
with the rural character.

Mr. Rothwell stated he can say solar arrays over 100 kilowatts are considered
utility structures. One 100 kilowatts is the threshold we used for the wind
turbines, for a building permit, special exception and site plan approval, it is
probably less than half an acre of solar panels.

Commissioner Boicourt stated we can do both things, ask for moratorium and ask
Mike and Tony for a text amendment sooner rather than later.

Mr. Sokolich stated this is like the issue we had a few years ago with cell towers.
He would like to have that conversation with Mary Kay, Mike Pullen and with
Andy Hollis to decide what we want and what we don’t want. Commissioner
Fischer stated that is fine, but reaching a consensus on that language could take
months. Mr. Sokolich stated that is why we need to start with that now. He stated
he would get to the point of where we have a contractor in to write the Zoning
Ordinance and don’t have a clear idea of where we want to go. Commissioner
Fischer stated he and Commissioner Councell are talking about doing something
today that puts the Commission on record. We could vote on something as simple
as a statement like: “In light of the rapidly increasing interest in the construction
of large scale solar arrays the Planning Commission recommends the County
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19

8.

9.

Council establish a moratorium on the approval of solar arrays in excess of X
kilowatts until completion of the Zoning Amendment.”

Mr. Rothwell stated he did not think the Commission could vote on something
without it being advertised. It could be placed on the agenda for next month.

Commissioner Boicourt stated given that there is Commission consensus he felt a
moratorium would protect us. Mr. Rothwell stated we will probably be seeing
projects before the end of the year because the tax credit expires at the end of the
year. Commissioner Boicourt asked if the staff is before the Council soon and if
they can let the Council know that the Commission is concerned about this issue.
Commission Boicourt asked the Commission if they would like him to write a
letter to the County Council and there was a full consensus to do so.

b. Commissioner Fischer stated when we finish the Comprehensive Plan process and
move into the Zoning Plan, what roles does the Planning Commission play?
Commissioner Boicourt stated the last time there was a series of meetings with
the consultants. Mr. Rothwell stated not necessarily since they are updating the
entire County Code, Road Maintenance and all. Mr. Sokolich stated there will
probably be major topics like village density and solar, and other text
amendments. Mr. Rothwell stated he recommended there should be a separate
sub-contractor dealing with village zoning. But he does not know if that will be
done.

c. Mr. Rothwell stated he went before the County Council two weeks ago. We
received $60,000 from the Department of Natural Resources under the working
waterfront grant to complete two village master plans for Tilghman and Bellevue.
We advertised on March 11th and released the RFP. We had nine proposals.
They were well written proposals. We will do interviews in next 2-3 weeks. We
have spoken about forming citizen advisory committees. It has been proposed that
one Planning Commission and one County Council member be on each
committee. Commissioner Sullivan stated that the committee should not be
limited to only the citizens of the village, the village affects the surrounding areas.

Commissioner Fischer stated it is important for the successful bidder to
understand that Master Plans are intended to be governors of development, not
incentives.

Staff Matters

WorkSessions

Commission Matters

Adjournment—Commissioner Boicourt adjourned the meeting at 10:33 a.m.
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